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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MISTY LARAE MAY,
)
)
Defendant-Appellant.
)
________________________________ )

NO. 43704
ADA COUNTY NO. CR 2015-10897
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Misty Larae May was sentenced to a unified term of fifteen years, with three
years fixed, after pleading guilty to trafficking in heroin. She contends the district court
abused its discretion by imposing an excessive sentence in light of the mitigating factors
that exist in this case.
Statement of Facts and Course of Proceedings
On July 29, 2015, Ms. May was detained at a Wal-Mart store for investigation of
possible shoplifting. While she was detained, a drug dog alerted on her vehicle, and a
search of her vehicle led to the discovery of heroin, methamphetamine and a glass pipe.
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(Presentence Investigation Report (“PSI”), pp.4, 51.)

Ms. May was charged by

Information with trafficking in heroin, possession of a controlled substance with the
intent to deliver, and possession of drug paraphernalia. (R., pp.17-18.) She entered
into a plea agreement with the State pursuant to which she agreed to plead guilty to
trafficking in heroin—which carries a mandatory minimum of three years imprisonment
and a $10,000 fine—in exchange for dismissal of the other counts. See I.C. § 372732B(a)(6)(A). (Tr., p.7, Ls.3-11, p.10, Ls.4-10.)
The district court accepted Ms. May’s plea and sentenced her to a unified term of
fifteen years, with three years fixed. (R., p.41; Tr., p.22, Ls.15-17.) The district court
ordered Ms. May to pay the statutorily mandated $10,000 fine and restitution in the
amount of $400. (R., pp.36-37, 41-41.) The judgment was entered on November 3,
2015. (R., pp.40-43.) On November 4, 2015, Ms. May filed a motion pursuant to Idaho
Criminal Rule 35 (“Rule 35”) for a reduction of sentence. (R., p.44.) She filed a timely
notice of appeal on November 6, 2015.

(R., pp.45-47.)

The district court denied

Ms. May’s Rule 35 motion on November 18, 2015.1 (R., pp.50-52.)
ISSUE
Did the district court abuse its discretion when it imposed upon Ms. May a unified
sentence of fifteen years, with three years fixed, in light of the mitigating factors that
exist in this case?

Ms. May did not support her Rule 35 motion with any additional evidence or
information. She does not challenge the district court’s denial of her motion in light of
State v. Huffman, 144 Idaho 201, 203 (2007).
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Ms. May A Unified
Sentence Of Fifteen Years, With Three Years Fixed, In Light Of The Mitigating Factors
That Exist In This Case
Ms. May recognizes that the crime of trafficking in heroin carries a mandatory
minimum of three years imprisonment, and she does not challenge the fixed portion of
her sentence. However, she asserts that, given any view of the facts, the indeterminate
portion of her sentence—twelve years—is excessive. Where, as here, the sentence
imposed by the district court is within statutory limits, “the appellant bears the burden of
demonstrating that it is a clear abuse of discretion.” State v. Miller, 151 Idaho 828, 834
(2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)). “When a trial court
exercises its discretion in sentencing, ‘the most fundamental requirement is
reasonableness.’”

Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).

“A

sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation or retribution.” Id. (citation omitted). “When reviewing the reasonableness
of a sentence this Court will make an independent examination of the record, ‘having
regard to the nature of the offense, the character of the offender and the protection of
the public interest.’” Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)).
The sentence the district court imposed upon Ms. May was not reasonable and
represents an abuse of discretion. Ms. May was 33 years old at the time of sentencing.
(PSI, p.2.)

She was five months pregnant, expecting a baby in January 2016.

(Tr., p.31, Ls.23-24.) Ms. May accepted responsibility for the offense, which even the
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prosecutor acknowledged, and expressed a real desire to change herself. (Tr., p.29,
Ls.10-12.) She told the court:
I’m ready to change and to grow and to live up to my potential, fulfill my
goals and my dreams and my aspirations. It has been a long road for me,
but my time is now and I know that. I made a poor decision. However, I
don’t believe that I am that decision. This current decision does not define
me or my future.
(Tr., p.36, Ls.15-22.) The Presentence Investigation Report reflects that Ms. May was
physically, sexually and emotionally abused by her stepfather as a child. (PSI, pp.170,
180.) As she explained to the court, her drug addiction is “secondary to [her] underlying
issues of severe abuse and trauma endured as a child.” (Tr., p.37, Ls.1-4.)
At sentencing, Ms. May’s attorney explained to the court that Ms. May wanted to
be a mother to her child and requested leniency. (Tr., p.34, Ls.6-24.) Ms. May also
expressed her desire to be “a mother and a daughter and a productive member of
society.” (Tr., p.37, Ls.21-23.) Ms. May told the court:
I want to stop the cycle of bad behaviors that keep me in the system, and
set an example for my children. I will strive daily to use every moment of
every day that I am given to better who I am.
And I just won’t give up on myself. And I will keep fighting for a better
future. And I will always do what I can to be a better person at the end of
this road.
(Tr., p.37, L.23 – p.38, L.6.) In light of the mitigating factors, and notwithstanding the
aggravating factors, Ms. May contends the district court abused its discretion when it
imposed a unified sentence of fifteen years, with three years fixed.
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CONCLUSION
Ms. May respectfully requests that this Court reduce the indeterminate portion of
her sentence as it deems appropriate.

Alternatively, she requests that this Court

remand this case to the district court for a new sentencing hearing.
DATED this 18th day of February, 2016.

___________/s/______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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